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THe reading of in the Court 


of Errors on the eleventh of April was 


Op nn yyis 


enlivened by a vigorous debate between 
the judges in the ease of Moore against 
the State 


portant constitutional questions 


The ease involved very im 
The 
judge Ss were nearly eqrally livi led its 
opinion and were all very much inter 
ested in the ease. They did not mere 
ly read their ‘opimmons on either side 
but to take 


separate question 3: moved 


nm vote on 
to 


the questions and voted on the amend 


made motions 


amend 


ment, and then, after much lively dis 
of 


the vote on three questions separately 


cussion a parliamentary sort, took 


and then the whole ease. Two 


of the judges, Dixon and Van Syekel, 


mpon 


had sat in the case in the Supreme 


Courtand reached opposite conelusions 





there. Not having signed the certifi 
{ cate they were not teelinieally disqual 
‘+ ' ; 
ified from sitting im the Court of 


Errors, and when tie case was brought 
before them again they were fully pre 


i ! 
pared to present to this court the 


views they had expressed below 
They both wrote long and very able 


opinions; Judge Dixon against the 





view of theChief Justice and Judge Van 


The Chancellor 





Syekel im favor of it 





iz 
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read an opinion concurring with Jadge 


Dixon; Parker J. followed on the same 
side. ‘The final vote was seven to four 
The fonr were Van Syekel, Depue, 
Green and Clement. Seudder, J. and 
the Chief Justiee did not. sit. They 


had both given their opinion in the 
case on the same side—Judve Seundder 
on the trial and the Clief Justice in 
the Supreme Court. The court was 
divided, therefore,six to seven upon the 


question at issue in the case. 


The question was one of great im- 
portance, —the old question of the lib 
berty of the subject and the power of 
the legislature, involving also the pow- 

‘er of the courts to limit the aetion of 
the legislature to provide for the pun- 
ishment of a crime after the prosecu. 
tion of it has become barred by the 
| SLatute. 

The diseussion turned npon the defi 
nition of an ex post fucto law and the 
question of what are vested rights and 
how far they are inviolable—a good sub- 
ject. for investigation and argument, 

both 
‘hausted it thoroughly. 


and the court and counsel ex 


The principle 
/question in the ease was upon the valid 


‘ity of a statute extending the limita 
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tion of the time for prosecuting an This case differs from that of Com 


offender from two years to five when monwealth v. Duffy decided January 
applied to a case in which the two) 3d, 1881, by the Supreme Court of 


vears had already expired when the act) Pennsylvania and reported in 23 Alb. 


was passed. The Chief Justice held L. J. 292. In that ease the statute 


in the court below, State v. Moore, 13) extending the time was passed before 


Vroom 208, that such an act was not the period of limitation in the defend 


an ex post facto law and was not un- ants case had elapsed. The Court of 


constitutional. Mrrors admitted and distinetly asserted 
Judge Dixon and the majority of the the power of the legislature to do this 
Conrt of Errors held that it was an ee They only held that the time could not 
post facto law and was directed against | be extended after the limited time in 
vested rights of the defendant and was any particular case had already elapsed 
on both grounds unconstitutional 
Judge Van Syckel and with him the Vie Chaneellor evidently believes 
minority of the eourt took the ground that the Court of Chancery has within 
that the act was not an ec post fucto itself the power to make itself sufficient 
lnw. that the defendant had no vested to accomplish all the work that may be 
right not to be punish doutter the required of a conrt of equnty. and to do 
lapse ofa fixed time and that af le tad, itin the spirit and with the rapidity 


such «a right is not inviolable by the that modern business demands. He 


legislature. Judge Dixon considered heves that the development and adapt 
at some length the authorities upon the ation to circumstances, as in every live 
power of the legislature to extend the thing, should come from within. If 


time of limitation after rights lied there is reform to be made, he is de 
necrued He held that it was estab- | termined that the court itself shall be 
lished that to extend the time for the first to make it, not all at once but 
bringing an action after all remedies slowly and surely. The new rules of 


had been barred was a violation of practice, promulgated April Ist, will 


vested rights of property aud beyond simplify certain troublesome proceed 
the power of the legislature, and he ings, wand while they do not abolish the 


argued from this that it was also beyond old practice will give an opportunity 
their power to extend the time fora to those who wish to dispense with 
criminal prosecution after the right to’ certain tedious pleadings to go direct 
liberty had acerued by the lapse of ly to the trial of the ease ; ond if we in 
time. The right to liberty, he seid, ternret rightly the Chancellors remarks 
was perfect and inviolable until an on announcing the rules in’ the eourt 
offence had been committed. Then it) room in Newarkon the fourth of April, 
is subject to be divested by prosecn- these changes are but the thin end of 
tion within «a certain time and convie- a wedge which may be driven further 
tion, but when that time has elapsed in when it is thought best to do so. 

and no prosecution has been begun the livery effort is being made to rendet 
right to liberty is perfeet and cannot the Court of Chancery as efficient as 
be impaired by a subsequent statute. possible. The appointment of a second 
An abstract of the case will be found, Viee-Chanecellor and the provision for 
on another page among the * Notes of hearmpe motions in Camden and Jersey 


Decisions of the Court of Errors City every alternate week as well as 
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every week in Newark and Trenton, 
and the hearing of causes im yarious 
parts of the state, will add greatly to 
the power of the court to despatch bus- 


iness and to the convenience of suitors 


The Court of Chancery has been 
working at a great disadvantage. The 
Chancery business has been rapidly im 
creasing and now inclades a vast mem 
ber of suits and deals with very im 
portant and complex interests ; besides 
all the private litigation, it must mean 
age savings banks and operate railroads, 
and yet while there are nine judges of 
the Supreme Court there have been 
only two equity judges in the whole 
State. The machinery of the common 
law courts ineluding judges and juries 
is very much greater in proportion to 
the results accomplished than the ma- 
chinery of the court of equity. It is 
difficult to make a comparison of the 
number of suits, but the amonnt of 
property involved in the equity suits is 
beyond doubt very much greater than 
in common law eases. The tendency 
too of litigation is toward the court of 
equity. The number of cases tried at 
the circuits seems to be rapidly dimin- 
ishing. There are no doubt temporary 
and local causes for tis, but not only 
are the subjects of equity jurisdiction 
increasing in a community like this, 


but people prefer if possible to state 


their whole case to a judge m= equity) 


rather than to trust it to be deeided by 


nu jury upon certain definite issues 
framed by counsel. If this merease | 


of litigation im equity continues, we | 


must either give all the judges equity 
powers or else add still more the work 
ing foree of the Court of Chancery. 


‘ 


In Jloug v. Sayre the Court of Tr 
rors, ut the last term, gave an answer 


to a curious legal puzzle. The answer 
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of the majority of the court was differ 
vent from that of the Vice-Chancellor, 
and the minority offered a different so 
lution from either of the others. The 
puzzle was this: A. held a chattel 
mortgage filed in the wrong county ; 
B. took a chattel mortgage on the same 
property with notice of the other; then 
©. recovered a judgment and levied on 
the property. The proceeds of the 
property are not enough to pay ail. 
How shall they be divided ? 
‘The question is a good deal like the 
“problem saggested by Midsummer,” 
in the Albany Law Journal of Aug. 21, 
ISSO, and discussed in many subse 
quent numbers, Vol. 22, pp. 160, 199, 
238, 277, 319, and it is not essentially 
different from the problem suggested 
in2N.J. L. J. 256, but is not quite 
‘the same as that decided in Clement v. 
MeKaien, 2 MeCart. 47. 
Yoe Conrt of Errors affirmed an im 
portant decision of the Supreme Ct. in 
Maeknet v. 


heldthat personal taxes assessed against 


Newark in which it was 


the owner of land could not be made a 
lien upon his real estate as against a 
prior mortgagee. 
A very sad incident gave rise in Reg 

ina v. Salmon, 43 L. T. Kep., (N. S.) 
(573, 23 Alb. L. J. 273, to an interest- 
jing question of law. Three men went 
out into a field for rifle practice. One 
(of them fixed a board ina tree at about 
‘eight fect from the ground. They all 
went about one hundred yards from 
the tree and lay down in the grass and 
beean to shoot at the board with a rifle. 
Phe rifle was sighted for nine hundred 
and fifty yards and was probably deadly 
atamile. A little girland a little boywere 
in « garden three hundred and ninety- 
three yards away. The boy had elimb 

ied a low apple tree with a rose tree in 
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it. The little girl savs: 
got into the apple tree to water the 
rose ; while my brother was in the tree 
I heard a shot; it passed through the 


tree, for some leaves fell down the tree. | 
I called to my brother but he answered | 


and said he was safe. Then there was 
another shot and my brother fell out 
of the tree dead upon the ground.” 
There was evidence that the death of 
the boy was caused by a shot fired by 
one of the three marksmen, but it was 
They 
were all convicted of manslaughter, and 


not known which one it was. 
on a case reserved by Coleridge, C. J., it 
was held by all the judges that the con- 
Stephen, J., said: 
I am of opinion that all three prisoners 


viction was right. 
were guilty of manslaughter. The cul- 
pable omission of a duty which tends 
to preserve life is homicide; and it is 
the duty of every one to take proper 
precautions in doing an act which may 
be dangerous to life. In this case the 
firing of the rifle was a dangerous act 
and all three prisoners were jointly re- 
sponsible in not taking proper precau 
tions to prevent the danger 

In Lawrence v. Farley, Supreme 
Court of New York, 11 N. Y. Weekly 
Digest 479, it was held that im an 
action of foreclosure where it is songht 
to charge one of the defendants as 
grantee of the mortgaged premises 
with the assumption of the mortgage, 
proof of the fact that the deed was duly 
recorded is prima facie evidence that 
it was delivered and throws the burden 
of proof upon the other side. The 
presumption of delivery where the in- 
strument is found upon the record 
properly attested, is one that is war- 
ranted by the ordinary experiences re- 
sulting from transactions of this nature. 
Slight evidence, however, might $be | 


sufficient to change the burden of! 


“My brother | 


proof. sradley, J., dissented and held 
that proof shonld be made of the de 
livery in order to charge the grantee 


-o 


with the assumption of the mortgage. 


In Naise y We Lembeck, Supreme Ct. 
Towa, 11 Reporter 427, it was held that 
where a third person advances the pur- 
chase money and takes a mortgage 
npon the sale of land, this mortgage 1s 
entitled to protection against judg- 
ments just as if it had been made to 
the vendor; eiting Clark v. Munroe, 14 
Mass. 3851; Kittle v. Van Dyke, 1 Sandf. 
Hill, 9 Foster, 202 ; 4 
Anstin, 15 
Jolins. 477 ; Haywood Vv. Nooney, 3 
Barb. 645; Curtis v. Root, 20 Tl. 53. 


The contrary rule has been adopted in 


76 ; Adams ¥. 


Kent. Com. 39; Jaekson v. 


Maryland and Ouio, but in those states 
the statutes are held to limit the pref 
erence to a purchase money mortgage 
made to the vendor; Stansell v. Rob 
erts, 13 Giio 148 ; Heniler v. 
38 Md. 270 


Nickum, 


In Novith vy. 


ISSO, it was held that it was no 


Law, to appear in 47 
Conn. 
objection to the admission of a trades 
mun’s books of daily entries in evidence 
that the charges were made by the 
received 


bookkeeper on information 


from the salesman. It is only neces 
sary that the entry should be made at 
the time of the sale and in the usual 
course of business. This is undoubt 
edly good law to-day, but it is very 
different from the old Bnglish rule by 


which the party's own entries were not 


admissible and the entries of his elerk 


were only admissible after the clerk 
was dead: 

The admissibility of contempora 
neous entries mude im the course of 
business depends not on the personal 
responsibility of the man who made 


them, but on the presumption that 





























things done in the usual course of bus- 
iness are done rightly, omnia rite acta, 

Tuer case of Union Institution for 
Savings vy. City of Boston, reported 
in 20 Am. Law Reg. 190, is an import- 
ant decision upon the rate of interest. 
[t is held that on a debt which is by 
express contract payable at a certain 
date with interest until that time, at a 
certain rate, the same rate is to be al 
lowed after maturity until the prinei- 
pal is paid, the interest being recover- 
ed as damages, which are to be measur- 


ed by the intention manifested by the 


contract and the standard thereby 
established. 

The cases are very carefully exam- 
ined and the result is in aecordance 
with the rule laid down by our Court 
of Errors in O'Callaghan v. Jersey City, 
12 Vroom 349, which does not seem to 
have been before the court. The prin- 
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the common law benches. Here we 
Jet common law judges sit on appeals in 
equity. They are, no doubt, thorough 
equity lawyers, but they are also and 
first of all common law judges and the 
inevitable effect is a tendency to nar- 
row rather than to broaden the equity 
jurisprudence. 


We take the following note of an im. 
| portant case from the Central Law 
| Journal of April 15th, 1881: The 


|Supreme Court of Virginia recently 
| passed upon the interesting question 
of the priority of the equitable lien of 
‘construction and supply creditors of 


railway companies to the lien of mort 





gage creditors. The controversy arose 
/upon an intervening petition alleging 
the supply of $13,000 worth of rails, 
prior to the appointment of the receiv- 
er, which rails were in use at the time 





of said appointment and subsequently. 


ciple invoked, however, is different. In’ It was urged that there are essential 
the one case it is said the interest in | distinctions between railroad mortga- 
such a case is recovered by way of| ges and the common law mortgage. In 
damages, and in the other that it is by | the latter the mortgagee looks to the 
reason of # supposed renewal of the | corpus of the mortgaged property for 


contract. 


THe boundary between the jurisdic- 
tions of the Supreme Court and the 
Court. of Chancery was brought im 
question in the Court of Errors again 
at the last term and the decision was 


in favor of the Supreme Court, Dodd, 


| 
J, the only equity judge on the beneh, | 


dissenting. The decisions of this court 
on this subject would be more satis- 
factory if the division between law and 
equity judges on the bench were more 
nearly equal. When this subject comes 
before the court, the one Chancellor is 
usually disqualified and the ease is de 
cided by the nine judges of the Su- 
preme Court. In England they have 


taken pains to put equity judges on land held that such claim bad a right of 


ithe payment of his claim, while the 
railway mortgagee expects his payment 
ifrom the earnings of the road, either 
‘under the auspices of the mortgagor, 
jor of its successor, or of a receiver ap- 
/pointed by order of court, that the 
| 

|the continued operation of the road. 


value of the security is dependent upon 


That such operation is an impossibility 
without supplies of the nature of those 


4 


would be manifestly inequitable to en 


| 

| 

for which the lien is claimed. That it 
‘force the law-maxim, qii prior in tem 
pore, potior est in jure, in bebalf of the 
|mortgage bondholders, against claims 
for the supplies and materials which 
have given a value to their security. 





The eourt took this view of the case, 


Spear 
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priority to payment out of the current! Owen v. Harman, 4 H. L. 997 ; Beverly 


earnings of the road in the hands of 
the receiver, and that if such earnings 
had already been diverted from that 
purpose and employed in the payment 
of the interest on the mortgage bonds, 
pursuant to orders of the court below, 
then that such claims should be paid 
out of the proceeds of the sale of the 
road, before such proceeds should be 
applied to the payment of the mortgage 
debt. Fosdick v. Schall, 98 U. S. 225: 
Hall v. Frost, 98 U. 8. 389; Atlegus v. 


Petersburg R. Co., 3 Hughes 313; 


UNTEED STATES 


DISTRICT OF 


CONVEYANCES. DELIVERY 


Ma garet oe Aman, by ner rext Friend Samuel 
Hor Elisha Ruckman, job F 
ne ‘ nd James H Marley 
Filed March 228, 1881 
Where a deed is not actually handed over to 


+} 


the vrantee, some act must be done or word 
spoke n to indicate the intent to deliver it in 
order to make it effectual. 


not enough to 


» 


naked voluntary promise is 
support a vift of a chattel unless it is follow 
ed by some performance 

On bill, ete 
Nixon, D. J.: 


foreclosure of a 


This is a suit for the 


ge, originally 


rm 


mortga 
brought in the Court of Chancery of 


New Jersey, by Margaret -Ruckman 
against James H. Marley, John PF. Boy 
lan, and the husband of the comp.ain 
ant. Elisha Ruekman, and removed into 
this court on the petition of the de 
fendant Rauckman 

The bill alleges that in the month of 
September, 1878, the defendant, Mar 
ley, applied to Elisha Ruckman for the 
loan of five thousand dollars on mort- 


vy. Brook, 4 Grat. 187; Syracuse City 
Bank v. Tollnap, 31 Barb, 208 ; Doug 
las v. Cline, 12 Bush 608; Dunean 
Chesapeake, ete., Ro Co., 3 Cent. L. J. 
(579; Clark v. Williamsport, ete. R. Co., 
‘Supreme Court of Pennsylvania, and 
Poland y. LaMotte Valley KR. Co., Su 
preme Court of Vermont, not yet re 


Vv. 


See, also, upon this subject, 
3 Ib. 304, 338, and 
N. J. Midland 


ported. 
2 Cent. L. J. 636 ; 
4 Ib. 458. | See Coe v. 
Rt. Co., 4 Stew. L05-130. | 


CIRCUTL COURT. 
NEW JERSEY 


gave; that the loan was made, and in 
order to secure it, the said Marley and 
wife exeented a bond and mortg: 
the defendant Boylan bearing date 
September 28, 1878, and that shortly 


afterwards the 


ive to 


said Boylan made and 
executed an assignment of the same to 
the complainant whereby the title to 
the bond and mortgage became vested 


It 


the bond, mortgage and assign 


in complainant. further sets forth 


that 
ment were not in the possession of the 
in the 


complainant, but were posses 


Ruckman and 


that she 


sion of the defendants, 


Boylan, or one of them : Wits 


entitled to the same, and the money 
due thereon, as her separate estate ; 
and prays that Ruckman may be de 


creed to pass over to the complainant 


the onigimal bond and mortgage and 


assignment, if in lis possession or un 
der his control; that the same deeree 


may be entered against Boylan 


if they 
should be in his possession or under 


| bis control ; and that Marley may be 
























decreed to pay the mortgage debt and 


accrued interest to the complainant, 
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‘legal requirements in such a case. She 
does not pretend that the papers were 


and may be protected by the decree of | ever in her possession or delivered to 


the court from the bond and mortgage 
if they should not be in the hands of 


the complainant, to be surrendered and 

the 

charge of the sume 
The defendant, 


his answer, admits the Joan of $5,000 


caneelled, on payment and clis- 


in 


Mlisha Ruekman, 


by him to Marley and the exeention of 


the bond and mortgage to Boylan to 
secure the payment thereof, and also 
the exeention of an assignment of the 


same to the complainant ; but he claims 
that he retained the possession of the 
papers ; that they were never delivered 
to the complainant ; that 


no gift was 


made by him to her, nor intended to 


be made, and that after she deserted 
his bed and board, to wit, about the 
10th of Mareh, S79, he surrendered 


the assignment, which had been formal- 

ly made to the complainant, to Boylan 

to be destroyed, and also delivered to 

him the bond and mortgage in consid 
to 


his promissory note for five thousand 


vive 


ind 


eration of which Boylan him 


dollars, payable in one year from Sep 
tember 27, 1878, the date of the mort 
gage ; and that he had 


terest in the same. 


no farther in 

Although hundreds of pages of testi 
mony have been taken, the only ques 
the 


plainant is the owner of the bond and 


tion in the case is) whether com 
mortgage on which the suit is founded. 
If she is not her action must fail, who 
ever else the owner may happen to be. 
And this question is determined, when 
we ascertain whether the complainant 
has shown a sufficient delivery to ren 
der the assignment effectual to vest in 
title to ” ‘The 


complainant herself has been examined 


her the the mortgage 


ard I have caretully read her testimony 
upon this point. It falls short of the. 


The most that she claims is that 
The sub. 
is that Ruck- 
man, ber husband, told her on several 


her. 
‘they were promised to her. 
stance of her evidence 


occasions that he would make such a 
loan for her benefit ; that he afterwards 
that 


the mortgage was hers, and that after 


informed her he had done so and 


| their separation he promised to send it 


to her but never did so. 

It is not insisted that in order to 
constitute the delivery of a deed, it is 
necessary that it should be in fact 
handed over to the grantee or to a 
person in trast for him; but where 


there is no actual handing over of the 


deed some aet must be done or word 
lspoken to indicate such an intent in 
it effeetual. Its 


execution, or putting it on record after 


order to make mere 


execution without the knowledge of the 
Washburn 


“A delivery of a deed is as essen 


vrantee, is not sufficient 
SAYS : 
tial to the passing of an estate as the 
signing, and so long as the grantor re 


tains the legal control of the instrn 


ment the title cannot pass any more 
than if he had not signed the deed. 


* * * °. 


So long as the deed is within 


the control of the grantor and subiect 


to his authority it cannot be held to 
have been delivered; 3° Wash. R. P. 
577. 580. ‘To the same effeet are the 


eases of Crawford v. Bertholf, Saxton 
467; Folly v. Vantuyl, 4 Hal R. 158, 
and Cannon v. Cannon, LLC. E.G. 319. 

T can find no evidence tending to 
show that the bond, mortgage or as 
signment were ever out of the posses 
sion or control of the defendant Ruek 
man, or that he ever performed an act 
indicating an intent to make a delivers 
of them to the complamant. A naked, 


voluntary promise is not enough to 
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support a gift of a chattel, unless it is! 2. That the premises were occupied 


| 


J 


followed by some performance. ‘and used by the said Sicher as a dis 
Failing to establish any title to the|tillery, and were seized by the revenue 
officers of the United States on the 


24th of January, 1873, for alleged vio 


mortgage, the bill of complaint must 


be dismissed. 


lations of the revenue laws of the 
FORFEITURE — MECHANICS’ LIEN | United States. 
JURISDICTION. _ 3. That an information was filed by 


Heidrittery. The Elizabeth Oil Cloth Company. 
Filed March 5, 1881 
‘nder sections 7 and 19 of the act of July 20, | ary, 1873, and a decree of eondemnation 


ithe United States, against the said real 
estate inter alia, on the 4th of Febru 


1868, (R. S. 8260 and 3303-5,) premises | was entered by default in the District 
used for a distillery may be condemned and Court of the United States for the Dis- 


forfeited without regard to the owner's eul- rf A : ra 
- -- \triet of New Jersey, on the 25th of 
pabilits or the interests of other parties. The el ‘ 
. en Tar 7? . ravi Aye 
interest of a mechanics’ lien holder is cut off ebruary, 1873; that a sale thereof 


took place on the 22d day of May fol- 


by the forfeiture 
\ decree of condemnation relates back to the |lowing, when the said Edward = G. 
time when the unlawfnl acts were commit-| Brown beeame the purchaser, for the 


tes : : i 
ed ‘consideration of fifteen hundred dol. 
The United States were the owners of the 
-llars, and that a conveyance was execu 
property and should have been made party b 

to any suit to ¢ nforce a mechanics’ lien. ted and delivered to the purchaser for 
Phe mechanie’s lien cannot be enforced against , the sald premises on the 29th of May, 

the United States in the State courts, but | 1873. 


the claimants should have come into the 4. That Kdward G. Brown sold and 
District Court where the forfeiture was | - 
. conveyed the same to the Easton Man- 
nade, and then have claimed the fund. sift ; 
ufacturing Company on or about Dee- 


Phe title acquired under the forfeiture held good 
cvainst those who claimed title under the | ember 17th, 1874, and that the defend 
mechanic's lien ant corporation claims title by sundry 
In Kyeetment mesne conveyances since that date 


Mr. Bde. A. Dayand Mr. W. Cor-\T further find as facts in the ease : 
5. That while the said Charles L. 
Mr. Wim. KR. Wilson and Mr. B.\ Sicher had the possession of the said 


Williamson for defendant. premises, and before he received a deed 


hin for ee mplamant. 


Nixos, D. J.: This is an action of| therefor, to wit, on the 25th of June, 
ejectment brought to recover the pos- | 1872, he commenced the erection of a 
session of eight lots of land in the city! building thereon. 
of Elizabeth and State of New Jersey. | 6. That on the 2Ist of February, 
The parties having formally waived «| 1873, the plaintiff, Heidritter, filed a 
jury the case has been tried before the} ¢laim in the Clerk's office of the county 
court ‘of Union for $1,711.22 for mate 

I find as the facts in the ease: 1. | yials furnished in the ereetion of said 
That the premises in controversy, be-| building from June 21st to August 
ing the property of one Edward G. | 934, 1872. that on the same day he 
Brown, were transferred by the said | eaused to be issued a summons on said 

srown to Charles L. Sicher by deed of|e¢laim and that on the 14th of June 
conveyance, bearing date on the 20th) following. a judgment was entered 
of August, 1872 | 

















ied 
is 
jue 
he 
iO 
he 


id 








thereon in the Cireuit Court of the | 
County of Union. | 

7. That on the 13th of March, 1875, | 
one Ferdinand Blancke filed another 
mechanics’ lien claim in the same office 
for $264.35 for materials furnished 
for the same building from September 
7th, to December 80th, 1872, that a 
summons was issued thereon March | 
15th, and final judgment entered Jane | 
18th, 1873. 

8. That on the 24th of September, | 
1873, the premises in controversy were | 
sold by the sheriff of the county of | 


Union under these lien judgments to 
the plaintiff in this suit for the con. | 
sideration of one hundred dollars and | 
a deed duly executed to him therefor. 

It will be perceived, that both parties | 
claim title to the land in dispute through | 
Charles L. Sicher, the defendant, wader | 
and through a deed from the United 
States Marshal, given upon a sale of 
the property under a decree of for 
feiture and condemnation to the use of | 
the United States in the District! 
Court of New Jersey, and the plaintiff, | 
under a deed from the sheriff of the | 
County of Union, given upon a sale | 
by virtue of two judgments upon lien | 
claims in the Cireuit Court of the 
County of Union. 

These facts present for consideration 
questions of great importance and in 
volve the construction of the acts of 





Congress in regard to the forfeiture of | 
real estate on aceount of violation of | 
the Internal Revenue laws of the United | 
States. I have earefally examined the | 
several sections alleged to have been | 
violated, in the information filed for| 
the forfeiture and condemnation of the | 
land and premises in dispute and also | 
the mechanies’ lien law of the State of | 
New Jersey, under the provisions of | 
which the plaintiff claims to have de 
rived his title and will briefly state the | 
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conclusions of law, to which I have 
arrived. I am of the opinion : 

1. That whilst, possibly, by the 
phraseology of Sec. 44 of the Act of 
July 26th, 1868 (which has been re- 
chacted in the Revised Statutes £3,281), 
only the right and interest of the owner 
of inculpated distillery premises can 
be eondemned and forfeited, no such 
limitation on the right of forfeiture is 
found in either See. 7 (43,260 of the 
Rev. Stat.), or See. 19 (£43,3038—5 Rev. 
Stat.) of the same act, under both of 
which the property in controversy was 


‘condemned by default, and that it 


seems to have been the clear intention 
of Congress, in these sections to for- 


‘feit the thing, when proved to be an 


offender, without regard to the owner's 
culpability or to the interest of outside 


parties. To this effeet was the opin- 


| ion of the late Judge Woodruff in the 
| United States v. The Distillery at 
| Spring Valley (11 Blateh. 255) revers- 


ing the Distriet Court, and I see no 
wood reason to hold differently, See 
also The United States v. The Distilled 
Spirits Co., 8 Int. Rev. Ree. 81, and 
Dobbin'sDistillery v. The UnitedStates, 
Otto 399, where itis declared that the 
priority or consent of the persons inter- 
ested in the offending property was not 
in any degree necessary in order to 
include their interests in the forfeiture. 
The whole legistation of Congress shows 
a disposition and intention, under dif- 
ferent circumstances, to distinguish be- 
tween forfeiting the thing itself and 
forfeiting particular rights or interests 
in the thing. This observation is illus- 
trated by comparing the phraseology 
used in. section 3,260 and 3,305, with 
that employed in $5,063 and 3,281. 
2. That while the decree of condem 

nation in favor of the United States 


| 
was not made and entered in the Dis- 


trict Court until February 25th, 1873, 
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the reel estate was in fact seized by 
the oftheers of the revenue on the 24th 
day of the preceding Jiminy anc the 
forfeiture to the covernment relate 
back to the time of the comn lon of 
theaets ineurringe the forfeitures t1 
title to the property from that t 
vested in the United St HY 
ons Distilled Spirit | \\ rf 

ch ease the Supreme | | 
‘Where the forfeiture 
Vy stitute thre ra ! l 
eh onterecd. re ( bosee t ! 
! S10) | thre root ! ried 
late from the net | 
fro the date of t! t ( 
eres 
ever been tl 
ht eountry, i ‘| ‘ 
e | ed the lor ) lo 
rine f tl nel \\ 
Despard, 5 T. BR: £23, 5 1O60 
Bags of Coffee, 8 Cr. 395: G 
Hoyt, 3 Whi. 311, U. 8. v. D 2 
Int. Rev. Ree. 166; U.S 4) 15 
ete., Am. Law R. (U.S.) 37 
S That the mechanic ( 
New Jersey, under the | 
vhich the plaintiff elaims to 
ynired his title, requires that { 
ed in the Clerk s Office the init 
g} eonthin the name ol rat 
the property at the time o t) nil 
that the summons ned to entfor 
the lien shall be against STC} wwhnel 
vell as the builder, and that t Ch 
the owner of the real estate nm contro 
sdivested of all his mterest there 
nand the title to the same ts an tiie 
(nited States, at the time trie Mm 
on of tne act or acts, rien IS¢ 
the forfeiture, it does t seem un 
nable that all subsequent pro 
ceedings by lienors to charge th 
property with the len should be held 
noperative and void against the United 


i States, 





LAW JOUKNAL, 


it were made a party to 


the proecedings as owner. 


1 Phat 


unless 


whether this be so or not, I 


un of the opinion, that under the pro 
we liners jit evel to (TIVES effect to the 
‘ { i¢ 1] awe ales: li . . 
forfeiture all) persons claiming liens 

unst the ves were notified to come 
\! nel tablish therm liens: that after 


hy the marshal, the property 


the possession of the court for 

that purpose; that whilst by sneh pro 
the len pon the ves wes cli 

te boy thane tle, it attached at ones 
fhe funed in court whieh was realized 
yy Hy gules and that the elatmants 
took their remedy by going into the 
State courts to enforee thei liens, and 
houldl have mplied to the Distriet 
Court, where the property was, to be 
et to participate in the procecds 


of thei elaims, 


to do has 


i@ to the extent 


Athat af their failure so 
esulted i their loss. no blame ean 
itttaeh to the gove rmment, whieh afford 
ed them ample opportanity for a jadi 
i} consideration of ther elaims. 


to the 


forfeit 


Whether liens attached 


premise notwithstanding ¢t 


the 


he 
iit 


mre, it not necessary here to decide 
The question was raised and disenssed 
by ductor Dillon im the ease of Phe 
United States v. Macoy, 2 Dill. 299, 
mid left by him unadjadicated. 


5. ntertamine the foregone views, 
the opinion, that the 
entitled to 
tha] nit, and that a judgement must be 
fo) 


further of 


not recover 1h 


nteredc the defendant with costs. 


LEADING 
Jol 


JUDGMENT AGAINST 
TRESPASSER. 


* 
i 


i ‘T 


puiclesent { 


Fault 


Lean | 


to wmsuit 


! 
bid) ttl 
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wnother for the same trespass > nothing short 
of full satisfaction, or that which the lay 
must considersucehy, ci maake neh piicdernient 


whbar: Lovejoy v. Murray, 3 Wall. | 


On motion to strike out picas, ele. 


Nixon, D. J.: 


to strike out the second and third pleas 


This is an application 


filed by the defendant corporation to 
an amended declaration. The suit was 
originally brought in the Supreme 
Court of the State of New Jersey by 
the plaintiff against this defendant anid 
one John MeAndrews, as joint tres 

passers. The defendants severed in 
their pleadings, and after issue jomed 
and before trial the Del. Lack. & West 


ern Kailroad Company availing them 


selves of the provisions of the acts of 


Congress on the subject, removed the 
issues which they had raised into this 
court for trial. The cause, as to the 
other defendant, MeAndrews, remained 
in the State court 


and judement was obtained against 


It was there tried 


him in favor of the plaintiff for upward 
After the re 


moval here the plaintiff applied for and 


of two thousand dollars. 


obtained Jeave to amend his declars 
tion, and the defendant company plead 
ed thereto, 1. the general issue, and 
(2)and (3), that the alleged grievance: 
were committed by the defendant, if 
committed at all, jomtly with one John 
McAndrews ; that before the filing 

the amended declaration and of snic 
pleas, to wit, on the 26th diay of Reb 
ruary, A. D. 1878, the plaintiff lind vs 
covered a judgment against the said 


McAndrews in this sit, then pending 


A Lin plerus 
of thie jiidermone the motion to strike 


dred and ninety-nine dollars for dam 
ages which he had sustained by reason 
of the committing of the identical 
trespasses in the said declaration men 
tioned ; that the Court of Krrors and 
Appeals of the State of New Jersey had 
affirmed the said judgment on appeal, 
and that the same was still remaming 
in full forec and effect. 

The motion to strike out these pleas 
is based upon the proposition, that 
even if true, the facts stated are no 
defence to the action; that obtaming 
aw judgement against one joint trespasser 
vithoul any subsequent satisfaction 
thereof, is no bar to the recovery of 
another judgement against another joint 
trespasser, for the same grievances. 
The contliet of authority upon this 
question, both in the courts of Great 
Pritain and of the several states of the 
United States is quite remarkable, but 
of Lovejoy v. Murray, 
3 Wall. 1. there has been no doubt re- 
pecting the opinion of the Supreme 
Court of the United States. After the 
most faithful and exhaustive argument 
by counsel, and a carefal consideration 
by the court, the conclusion was unani 
mously reached that a judgment against 
ne joint trespasser is no bar to a suit 
neninst another for the same trespass, 


that nothing short of full satisfae- 


tion. or that which the law must con 
sider sueh, enn amake such judement 
nt 
Mhiis mild seem to eover the case. 


lo not allege satisfaction 


in the Supreme Court. of the State of out must prevail with costs. 


New Jersey, for two thousand one bain 
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NEW JERSEY PREROGATIVE COURT. 


ADMINISTRATORS’ ALLOWANCE 
In the Matter of the Account of John Wolfe 
Adm’r, P. L., of the Estate rt Joseph | 
Lew deceased 


February Term, Iss] 
‘The principles on which the court acts in fix 
ing the allowance of administrators of larce 


estates declared. One per cent allowed upon 


an estate of 1,500,000 Counsel fees also 
settled. 
Mr. R. Gilchrist and Mr. C. Park 


er for the administrator. 

Mr. A. (. Neashey for the United 
States, the principal legatee. 

Mr. Russell, of N. Y., for contestants 
of will. 
The subject of the 
to 
trator pendente lite of Joseph L. Lewis, 


THe Orpriyary : 
allowance to be made the adminis 
deceased, for commissions, counse! fees 
to his counsel and compensation to the 
accountant employed by him, is pre 
sented after full debate. The admin 
istrator was appointed March 3l1st, 
1877, and the will having been admit 
ted to probate, he turned over the es 
tate to the executors, of he 
one, in or about June. 1880. The in 
ventory to 31,018,669. 70 
and the increase was $352,373.81. He 
claims that he is entitled to commis 


of S$27.805.38. or 


whom is 


amounted 
2, 
sc 
sions to the amount 
if not to so much at least to the amount 


of $27,180.00. 
amount to which he would be 


The former sum is the 
entitled 
at the rate which appears to have been 
allowed by this court to the adminis 
trator pendente lite of Henry Vander 
veer, deceased. ‘The latter sum is the 
amount to which he would be entitled 
if the allowance be up the 


limit fixed by the 110th section of the 


made to 


‘on the settlement 





Orphans’ Court act, Rev. p. 776. He 


Claims also $2,500 eounsel fees for one 


of his counsel and 85,000 for the other 
for services and advice rendered and 
given to him in his administration. He 
also asks allowanee for an aececountant's 
bill of from 8500 to S800 for services 
rendered in making up his account. 
First, as to the amount of allowance 


The Or- 


to be made for commissions. 


/phans’ Court act ($110) provides that 


of the aeeounts of 


executors, administrators, guardians, 


or trustees under a will, their commis 


sions over and above their actual ex- 
penses shall not exceed the following 
On all sums not exceeding 
$1,000, 7 per centum ; if over$1,000 and 


not exceeding $5,000, 4 per centum on 


rates : 


such excess; if over 85,000 and not ex- 
ceeding $10,000, 3 per centam on such 
if $10,000, 2 


centum on such excess ; provided, that 


excess : and over per 


the commissions of executors and ad 
ministrators in any estate where the 
receipts exceed the sum of $50,000, 
shall be determined by the Orphans’ 
their 


Court on the final settlement of 


necounts according to the actual ser 


_viees rendered, not exceeding 5 per 


centum on all sums which come into 


theiy hands. By the next preceding 
section it is provided that the allowance 
of commissions to executors, adminis- 
trators, guardians or trustees shall be 
their 
pains, trouble and risk in settling such 


to the 


made with reference to actual 


estate, rather than in respect 
quantum of estate. 

The allowance of commissions, it will 
be seen, while it is in the diseretion of 


the court, is subject to certain positive 
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limitations which cannot be exceeded| On probate of the will he, with his 
co-executor, would be entitled to the 

possession of the entire estate, without 
still further to cireumscribe the exer- | security. ‘The Ordinary deemed him in 


and also to certain admonitory provis- 





ions by which the legislature imtended 


cise of the discretion. It is, provided | all respects a proper person to be ap- 
that the amount to be allowed shall | pointed, but he was unable to give 
not exceed certain rates, and also that| bond in conformity with the statutory 
in the exercise of the discretion, regard | requirement. The ordinary therefore, 
is to be had to what are the true|in order to secure the estate and to 
justify the acceptance of such a bond 


as he could give, directed that the per- 


grounds of compensation, trouble, risk | 
and actual pains, rather than to the | 


size of the estate. Conrts are thus, as| sonal estate which consisted of securi- 


well as by the requirements of the due | ties, all of which, with perbaps a com- 
administration of justice, admonished | parativ / insignificant exception, were 
that the mere fact that an estate is| stocks and government bonds be plac- 
large is not of itself a sufficient war-|ed on special deposit in the safe de- 
rant for a large allowance to those to| posit of the Newark Savings Institution 
whom the law may have committed it} under the control of the Ordinary, and 
for protection and management, but} permitted the administrator to enter 





they are to have regard rather to the) on the duties of his office on giving a 
other more appropriate considerations, ‘bond inthe sum of $100,000, only. 
actual pains, trouble and risk. At the|The amount of compensation to be 
same time it is equally due to the prop- | allowed will, therefore, not be materi- 
er administration of justice and there-| ally affected by considerations flowing 
fore to the interests of society, that the | from the necessity of finding security 


| 


remuneration should not be so meagre | to a large amount. 

and unsatisfactory as to induce such| By the means adopted as before men- 
as can render valuable services in the} tioned, to obviate the difficulty created 
management of such trusts and whose | by the inability to obtain a proper per- 
acceptance thereof is to be desired, to|son to administer who could give an 
refuse to assume the care and respon- | adequate bond, the administrator was 
sibility. All sueh, however, should be| toa very great extent relieved from 
satisfied with reasonable compensation. | risk in the keeping of the estate. And 
In fixing such compensation, the size of | for so large an estate the actual trouble 
the estate where there is responsibility | and pains required in managing it were 
for its protection, will of course not be comparatively small. Of the govern- 
left out of the aecount. So too where} ment securities over $38,000 were re- 
an administrator is required to give|deemed by the United States in June, 
bond in a large sam, that faet should | 1877, over $14,000 in October, 1878, 
enter into consideration. In the case} and $95,000 in March, 1879. Of the 
in hand. however, it was deemed to be| stocks there were 3,600 shares of the 
impracticable to obtain a proper per New York Central and Hudson River 
Railroad Company ; 4,014 of the Dela- 
ware and Hudson Canal Company, and 


son to administer who would give a 


bond with the security required by law 
in an adequate penalty. The applicant | 796 of the New York Gas-light Com- 
for letters was, as before stated, one of | pany. Of these stocks the whole of the 
the executors named in the will. New York Central and Hudson River 








ee 
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Railroad Company stock was sold Feb. | 


21st, IS79; the whole of the Delaware 
and Hudson Canal Company stock and 
the shares of the New York Gas Light 
Company were sold March 1Sth, 1879. 
There were also certilicates of deposit 
of the United States Trust Company to 
the of All those 
stocks were sold under the order of the 
of the 
like order in POV 
ernment The 
tor colleeted about 28,000 of interest | 
the of the 
bonds and he received a 
It will be seen that he 


amount SS6H.000. 


eourt and all the investments 


estate were made by 


securities. administra 


on rovernment 


Coupons 
laree sum for 
dividends, ete. 
hed none of the risk of investment and 
but little risk of safe keeping. In fix 


ine the compensation t much aid is 


to be derived from precedent. The 
nllowance In enech Case must depe na On 
the circumstanees. The rate which 


been adopted in the 
but little 


appears to have 


Vanderveer case will furnish 

cuide to what should be granted in 
this. In that ease the rate was, as be 
fore stated, one per cent. on the amount 


of the inventory and five per cent. on 
I see 


ing any such custinetion in 
Moreover thi 


the inerenase. no reason for mak 


this case. 


creat difference between 


the amount of the Vancderveer estate 
(about S300.000) and the amount of 
this (over S1.300.000) to be taken 
Into account j tra Of Opinion tint 
one per Cel t. on the whole amount ol 
the estate Will be ample remuneration 
to the administrator for all bis trouble, 
puns and risk in the entire matter 

No allowance il] be made for the com 
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The ad- 


ministrator’s fees must be presumed to 


pensation of the accountant. 


cover his trouble and expenditure in 
making up his account. Nor is there 
in the case to justify the 

One of Mr. 


be allowed for all of his 


anything 


allowanee. his counsel, 


Parker, will 


services to the administrator, including 


those rendered in the Berson suit 
81,000; and the other, Mr. Gilchrist, 
will be allowed S2,500 in full for all 


services and advice properly chargeable 
neunst the estate. 

He appears to have rendered some 
services to the administrator which are 
not chargeable against the estate but 
whieh should be paid for by the admin 
istrator out of his own funds, they be- 
the 
render for the compensation which his 


ing such as latter was bound to 


conunissions afforded. The register of 
this court has no claim to Commissions 
except the money paid into court and 
deposited by the administrator in the 
bank of the Trenton Banking Company 
by order and in the name of the Ordi 
nary. 

He is obviously entitled to no com 
the 


ceeds of the sale or redemption thereof. 


missions on the sceurities or pro 
But he should be compensated for his 
services in attending upon the placing 
the securities, ete., in the safe deposit 
thie 


ancl delivery and return thereof 


from time to time out of and to it 


I" yr all 


with the property of t 


his services in connection 


he estate he will 


be allowed $250 in addition to his 
commissions On the money paid into 
court 

> 























COURT OF ERRORS AND 
ABSTRACTS OF OPINIONS. 


~ 


Decision ndered April 11, USS! 
Assessments, 

Newark.—TVhe supplement 

15, 1881, to the Charter of 


provides for an assessment 


Charter of the city of 
of April 
Newark, 
and re 
fers to the charter which provides two 
modes of making an assessment, one 
of the 
stitutional. The supplement, properly 


them valid) and other uneon 
construed, refers to the eonstitutional 
The of 


showing error is on the appellant. In 


be 


mode, and is” valid. burden 
decision must 
Decree affirmed.—Smith 
City of Newark. 
Ch. Jus. 
Assessments. Money patd— When 
he Recovered Back — Set off. —— 
In an action to back 


paid for an assessment, the City claimed 


a doubtful case the 
affirmed. v. 


Opinion by Brasiry, 


lo 
recover money 
a set-off to the amount of a new assess 
ment made on the same property, and 
the plaintiff obtained a verdict for the 
difference. The plaintiff took excep- 
tions because the set-off was admitted | 


without any other proof than the ad 


mission by the plaintiff of its existence. | 
He contended that it was necessary | 
for the defendant to go farther and 


prove jurisdiction and validity, and that 
not entitled to the 
Meld, Vhat the plaimtiff eould 


recover 


the defendant wis 
set-off. 


not unless the first assess 


ment had been set aside. It was not 


enough for him to prove the payment 
of the money ; he must prove that if 
had been set aside. The only proof 
of that in this ease was the faet that a 
new assessment had been made, and 
this may, under the circumstances, be 


sufficient, but the plamtiff relying upon 
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| Court 


APPEALS OF NEW JERSEY. 


this kind of proof himself, and thus de- 


pending on the new assessment to 
make out his own ease, is estopped to 


deny the validity of it. Judgment af 
firmed.— Tvrrell yo City of Ilizaheth. 
Opinion by Maaie, J. 

Assignment of Expected Legacy.— 


Kquity —traud— Death-—On_ Appeal. 
The appellant filed a bill in’ equity 
to compel the payment of judgments 


to Belford. 
the 
idefendant Bonham before the death of 
‘the testator. 


covered 


out of a legacy left one 


The legacy had been assigned to 
The judgements were re- 
nuclinitted 


assignment. 


before the will was 
to probate, but after the 
The will was made some years before 
the testator’: death 
were well known. 
that 


afterwards be made. 


and its contents 


The testator became 


insane. so no other will eould 


Bonham knew of 
this legacy in favor of Belford, and in 
reliance upon if advanced him 82,000, 


and took an assignment of the legacy. 


There was no fraud. The money 
was really advaneed in’ good — faith. 
After the testators death the assign- 
ment was recorded. The contention 
was that the assignment of the legacy 
was vold because the interest of the 
legatee was a mere expectancy. The 


sud, however, that contingent 
isstened, and in the 


he 


interests may be 


absence of fraud assignments will 


ibe enforced in equity, citing 2 Story, 
i Mq., LOAO, as for 


in example, an as 


signment of expected cargo, Langton 


v. Horton, 1 Hare 549, and of in 
terests in demands ino expeetuney, 2 
Selden 179. In Cook vy. Field, where 
there was ns contract for the sale of 


an expectant estate in fee simple it was 


held good. Upon these and other au 
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thorities if was held that the sale of| working of the mines by the life ten- 


the legacy to Bonham was good, and it 
was also held that the recording of the 
assignment after the death of the tes- 
tator was an aflirmance of the act after 
the 


interest 


was vested, and such an | 


we There had been no abandonment 


|of the veins opened, and veins had been 


! 
| opened enough. Decree reversed as 


‘to the question of waste, affirmed on 


other points. Smith v. Gaines. Opin 


affirmance is enough to complete the|}ion by Van Sycken, J. 


title. 


Bacon v. Bonhain. 


Decree unanimously affirmed.— 
Opinion by Pak 
ER, J. 

Waste.— 7 enant for life — Mines. 
OnAppeal. Two questionsare presented 
on this appeal. First was Charles L.Gra- 
The 


quires of the complainant proof of the 


ham a legitimate son? law re 
fact of marriage by good testimony. 
The Chancellor's decision on this point 
is correct, and the complainant is en- 
titled to protection against waste by 
the life tenant. 


The second question is whether the | 


life tenant is committing waste in using 
The right of the 
life tenant depends upon the use to 


the ore on this land. 


which the owner of the fee had put the 
After discussing the cases at 
the 
of use for the purpose of 


land. 


some length court said: 


cessation 


mining will not defeat the right 
of the life tenant’ to use the lands 
in that way, but an abandonment 


even for a day and 
land to other uses will extinguish the 
life tenant's rights, as if, for example, 
the owner should build a house 
of the shaft. 
modified in this country to adapt it to 
Where 


wiuste 


over 
the mouth The law 
a new and growing country. 
of lie 
improvement liberal rules have 
The right of the life 


large tracts land and 


need 


been adopted. 


tenant to use mining land and open 


new veins may be held to prevail in this 
but if 
the rule 


country, iS not necessary 


broaden in this case. 


Mere | 


aevotion of the 


is | 


to | 
The | the extent of the first mortgage, then 


Chattel Mortgage.—P?riority— Mar 
| shalling- -Sudygment. There was a chat- 
tel mortgage not filed in the proper 
/county, a second mortgage taken with 
| knowledge of the first, and after that a 
| judgment entered and execution issued. 
| Vice 


Chancellor's opinion places the first 


On marshalling the assets the 


mortgage and the jadgment ahead of 
it 


ito the second mortgage and is not de 


he second mortgage. This is unjust 


manded by any principle. Upon what 


principle does the second mortgagee 


lose his place? The position of a 
second mortgagee would be very peril 
ous if this decision should prevail as a 
He would to 


that the prior encumbrancer had = no 


‘general rule. have see 
flaw in his title, for if any flaw were 
afterward found he would lose his place 
and might be postponed to the hold 
to 


deeision 


other encumbrances in 
The 
leave the second mort 
The 
The second mortgagee remains 
the 
takes the place of the first to the ex- 


ers of an 


defiscite amount. must 


ibe such as to 


gagee where he is. solution is 


this: 


where 


he is, judgment creditor 
tent of the jadgment, then follows the 
balance, if any, of the first mortgage, 
then the second mortgage and then so 
much of the first mortgage as was sap 
planted by the jadgment. If the judg 
ment is larger than the first mortgage, 
then the balance of the jadgment is 
subsequent to the second mortgage, 


and the order is first the judgment to 


openings already made had been such) the second mortgage and then the bal- 


as to justify the continuance of the\ance of the judgment, after this the 
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first mortgage, //oug v. Sayre. Opin-|tion where there is an adequate and 





ion by Beasrey, C. J. complete remedy at law. The only 
° . | . ° ° . 
Dixon, J. dissented,and suggested still| question is whether it applies to the 


another solution of the problem. Rerd,| ease. The lands have been taken and 


. ; ‘ ; , 
J. agreed substantially with Drixox, J.) used without having been paid for; the 


Decree reversed. | town holds possession without lawful 
Easement. — Millrace turned into| right. The aetion of ejectment would 
Aqueduct. The owner of a ten-| be a complete remedy ; it would restore 


ement subject to the easement of} possession and give damages. The 
the flow of water through a race-| Chancellor concedes this. There may 
way to a mill, with the right to | be a question, however, whether the 
use the bank to scour and make repairs, | rule laid down in Lehigh Valley R. R. 
has not a right to enclose the mill-race | Co. v. Mae Farland, that the right of 
iInan aqueduct, even though he may | possession depends on payment, is ap- 
not diminish the present flow of water, | plicable to land taken by a city for pub- 
and though he may keep it in order at} lic streets. The title of a city to its 
his own expense. The owner of che} streets ought not to depend on a mat- 


dominant tenement has a right to an|ter in parol, like payment. This was 


open race-way, and has a right to enter) not spoken to on the argument, and 
and make repairs himself. The owner | ought not to be decided hastily, and it 
of the servient tenement, however, may ‘is not decided now. The complainant 
throw bridges across the race-way and has a right toasnit at law for the 
do such acts in relation to it as may be} money. The city cannot withdraw from 
necessary to the use of his land. Care- the condemnation of the land. The 
ful discussion of the rights and duties duty to pay is complete, and the right 
of the owners of dominant and servient of suit is therefore complete. The re- 
tenements. A mandatory injunction is, port of assessment has been made, and 
the proper remedy. Decree affirmed. | the statute requires the amount to be 
Johnson vy. Hill, Opinion by Derur, J.) paid. ‘The payment is to be made be- 
Surprise.—-The court coneurs with fore the title vests. It vests upon the 
the court below. It was alleged that | payment. The complainant therefore 
the decree was taken against the appel- | has this legal remedy, even if he has 
lants by surprise; the question of sur-| not ejectment. 
prise cannot be dealt with in this The Court of Equity took cognizance 
court. Jemett, Receiver, vo Fresch. of the case on the ground that the rem- 
Opinion by Brasiey, ©. J. edy by cjectment was too large. The 
Deeree affirmed, with leave to the jurisdiction was taken to protect the 
party to apply to the Chancellor for defendant. The jurisdiction of the 
any relief to which he may be entitled. eourt of equity depends upon the 
“quity Jurisdiction. — /ajunction status of the plaintiff, and not that of 
against City using Streets not paid for, the defendant. There may be an ex- 
This was an appeal froma decree of the ception in the common foreclosure 
Chancellor restraining the city from) suit. 
the use of a street until it was paid for. The bill is not maintainable on the 
The question is, whether the court of ground of irreparable injury or of 
equity can take jurisdiction. The rule) multiplicity of suits. The court does 
is admitted that equity has no jurisdic-| not decide whether the statute of limi- 


19 
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tations upon simple contracts applies! Opinion 


upon these awards, or whether the ae- 
tion is upon a statute. Decree reversed. 
Jersey City v. Gardiner. Opinion by 


Knavp, J. Donn, J., dissenting. 


Covenant.—ASu/e of Good Will. On 
the sale of a poultry business and 
good-will, in New York, the vendor 


covenanted net to sell poultry obtained 


from a certain region in New Jersey. 


The defendant sold poultry in New York | 


Ob COMMISSION, Some On orders sent 
through him to persons in that region, 
and some on shipments from them. 
Hleld, A breach of the covenant. /’ea 
Richardson. 


cock , a 


ON, J. 


Mortgage as Cash.—When a person | 


takes an ubsolute conveyance, when in 
fact it was a mortg: 
if it were his own, and took a mortgage 
in part payment, it is not mequitable 
to charge him with the amount of the 
mortgage as cash in band. Ware Ord 


v. Budd. by Berasiery, 


J. 
Practice. 
tion to he adivitte dasa Party 


en Opinion 


U. 





> 4 Ipplica 
- | hate 


Bankruptey - 


ment. A defendant ina chancery suit be 
ing declared a bankrupt between decree 
pro confesso and tinal decree does not 
abate the suit. <A person who applies 
to be admitted as a party for the pu 
pose of opening the decree must show 
an equitable case. 

On appeal from an order refusing 


admission as a party on application for 


a certain purpose, the party cannot 
show that he had a right to be admitted 
for another purpose. Davis vo Sulli 


WLI. 
Fireworks. - Neglige yee 


engaged in setting off fireworks in the 


Opinion by Brasiey, C. J 


All persons 


public streets are lable for all injuries 


oceasioned to person or property 


Judgment affirmed. 





Opinion by Drx- 


we, and sold it as} 


Dern WV. Sutlon, 
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by Berastey, C. J.; three 
Judges dissenting. 

Fees aud Costs on Contested Will. 
The writing propounded should be ad- 
mitted to probate but fees and costs 
should be allowed the contestants. The 
circumstances were such as to excite 
well founded doubt as to the sanity of 
the testator and the influences to whieh 
he was subjected. The contestants are 
awllowed 82,500 for counsel fees in both 
courts besides costs. The deeree should 
be reversed as to costs and affirmed as 
Pollock v. 
» oe 


deeree 


to other things. Bowne. 
Opinion by Bras.ery, ¢ 
Dervr, J.: The 


affirmed in all respects; the Chancel- 


should be 


lors order as to costs ought not to be 
| . ‘ 
disturbed unless the case is very clear. 


Decree reversed as to costs and fees; 


six judges voting for reversal and five 
| for affirmance. 
| to 


| Mortgage. A sheritf'sdeed conveyed land 


Usury. - Wainer —Sale subject 


subject to a mortgage. Upon the fore- 
closure of the mortgage the purchaser 


The 
set up by a 


set up usury. The court said: 


defence of usury may be 


mortgagee or persons claiming under 
him, but the mortgyagee may waive the 
rightand then those claiming under 
himimay lose it. Phe question is wheth- 
er ne did waive by taking the sheriff's 
deed. 
deed is not a waiver. 
to 


mention of the mortgage 


The acceptance of the sheriff's 
The shenff had 
The 


was only a 


no right make a condition. 


notice and a very proper one. Decree 
Boyd v. Pinnell. 
by Dixon, J. 

Tax title. The 


of sale, if properly executed, is prima 


reversed. Opinion 


-Certiovart. deed 
facie evidence of the title of the prop 
erty it intends to convey. The legis 


ature provides a remedy by certiorart, 





and provides for the collection of the 
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tax. The judgment of the Supreme | tained. The case is now brought into 


Court, which reversedvthe proceedings 
by which the sale was made. affirmed. 
The Inhabitants of Woodbridge v. 
Allen. Opinion by Devur, J. 

Mortgage.— Lecoupment —Privity, 
Clark sold land to Davis and he gave a 
purchase money mortgage and then 
sold the land to Josiah Davis, subject 
to the mortgage which was assumed by 
him. In a suit to foreclose the mort- 
gage it was sought to sct off or recoup 
the damages arising from a mistake in 
the number of aeres sold. L/e/d, That 
there was no privity of contract and no 
recoupment could be made. Danis v. 
Clark. Opinion by Brasiey, C. J. 

,arol Assignment.— Bill for specific 
performance of parol assigument. An 
assignment of rents should have been 
in writing and there was no act to take 
it out of the statute. Deeree reversed. 
Brown vy. Brown. Opinion by Kyare, 
J. 

Constitutional Law— Vested rights 
—KMhe post sacto law— Limitations. 

The following is a brief abstract of 
the opinion of Dixon, J. : 

An act was passed Mareh 18th, 
1797. “An act for the punishment 
of crimes,” providing that no person 
except in cases of murder or treason 
shall be proseented and tried except the 
indictment is found within two years 
from the commission of the aet. (ROS. 
257, <96.) On Mareh 14, 1879, an act 
was passed providing that indietiionts 
for embezzlement by municipal officers 
might be found at any time within five 
years. On the trial below evidence 
was offered on the part of the prosecu 
tion of erimes committed more than 
two years before the indictment was 
found. This was admitted and excep 
tions were taken. The exceptions were 


overruled, Upon a case certified “1 
the Supreme Court the ruling was sus- 





this court. 

It is contended that the defendant 
became dispunishable upon the expira- 
| tion of two years by force of the stat- 
ute of 1796, and acquired a vested right 
to immunity. The question presented is 


whether the Jegislature has power to 


‘alter the law by extending the time in 


i case in which the limited time has 
already elapsed, and there may be some 
question whether this act was intended 
to apply to such a case. Some mem- 
hers of the court desire to have the two 
questions decided separately. The 
principal question, however, is upon the 
power of the legislature. 

The analogy of the statute of limi- 
tation in civil actions suggests itself. 
The limitation relates to the remedy 
and is not considered as going to the 
contract. A change in. the statute of 
limitations is not regarded as affecting 
the obligation of contracts, but when 
the statute bars all remedy the right 
is taken away. In a transitory action 
it is held that the right is not barred, 
but in areal action it is. Where a 
statute takes away the right to sue in 
any court, the right aeqnired by the 
lapse of time beeomes fixed and is a 
vested right which cannot be affeeted 
by subsequent legislation. After citing 


the cases at length, he continued: It 


appears to be settled in eivil eases that 


when a right of aetion is barred by 
lapse of time and interests in property 
are dependent upon it, the legislature 
has not the power to change the statute 
so as to effect the ense. Whether this 


/depends upon general principles or on 


rn 


constitutional provision or both is not 
settled. 

Applying this doetrine to eriminal 
matters, the citizen has a vested right 
to liberty until he commits an offence ; 
then he is subject to be prosecuted ; he 
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retains his right to liberty subject to|cases which are covered by the phrase 


the State’s right to punish him. 


statute of limitation takes away the 


power to punish after a certain time. 
After the lapse of the limited time the 


right to punish is gone and the flaw in 
the citizen s title to life and liberty is re 
moved. 
to 
those of the act relating to civil cases. 


The words of the act relating 
criminal cases are stronger than 
The bases of the protection of life and 
liberty are the same as those of the 
protection of property. The protec 
tion thrown around life and liberty is 
much stronger than that which is made 
for property. The Chief Justice sug- 
gested that to bold that the criminal 
had a vested right in the matter, ran 
into the absurd, as involving the no- 
tion of an expectation on the part of 
the stat- 


This overlooks the true ground 


the criminal and reliance on 
ute. 
on which the bar to the civil action is 
It is the 
pectation but the right acerued which 
bar inviolable, “The other 
it sufficient that the 


tu 


based. not reliance or 
makes the 
view would make 
time had begun run, and this no 
court has ever held. 

The second position taken by the 
plaintiff in error is that the act of 1879 
If it it 
is prohibited by the Constitution of 
this State of the United States. 
The phrase includes only retrospec- 
The 


question is, what statutes of this kind 


is an ¢€2 post facto law. is, 


and 


tive statues of a criminal nature. 


it does embrace. The alleged cefini- 
tion in Blackstone was not intended to 
be a definition but was only an illustra 
tion. The phrase includes a change in 
the punishment as well as a change in 


Hum 


ts (hoes 


the acts declared to be crimes. 
the No. 


not attempt to vive a complete defini 


ilton, in Federalist, 


Judge Chase, in Calder v. Bull, 


tion. 
3 Dallas 386, mentions four classes of | 





The 


@x- = 


ee post facto law, but what he said on 
the subject was not necessary to the de- 
cision of the ease and was merely obééfer, 
and cannot be regarded as an authori- 
tative statement of all the classes which 
The 


fourth elass may include cases outside 


are embraced in the phrase. 


of the true definition. Although Judge 


Chase’s rules extend beyond Black- 
stone's definition, yet he did not. re- 
gard his statement as complete. The 


case in question does not come within 
any of these classes, except perhaps 
the fourth, which is doubtful, but the 


meaning of the judge certainly does in- 


clude a ease of this kind; it eomes 
clearly within the reasons mentioned 
by him “or the existence of the con- 


stitutional protection. The words of 
Marshall, in 


Peck, 6 Cranch, 138, inelude 


Fieteher v. 
the stat- 


Chief Justice 


ute now in question. 

Continuing the discussing of the au- 
thorities, the judge referred particu- 
larly to State v. Sneed, 25 ‘Texas. 
(Supp.) 66, where it was held that the 
new code extending the time for bring- 
ing «a criminal prosecution from one 
year to two years could not be applied 
to a case in which the offence was com- 
mitted more than one year before the 
effect, and State v. 
Keith, 63 N. Car. 140, in which it was 


held that an ordinance repealing an 
| g 


code took also to 


amnesty act was ec post facto and void. 

A law like this is open to all the ob- 
jections that can be made to any ex 
post facto law and produces all the evil 
results which such a law can produce. 
If such a law may be passed, the Leg- 
islature has power to make a law for 
the purpose of punishing a man who 
No 


who had fallen under the imputation 


was dispunishable before. man 


of crime, however innocent he might 


be, could ever become safe against 
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prosecution. The constitutional pro- | for prosecution is no part of a crime or 
hibition is made for the protection of | punishment. The cases relied upon 


the innocent. An innocent man may be} do not cover the ground. To adopt 
the victim of circumstances which may ithe theory advanced would overturn 
lead to his punishment as a criminal; | the principles of all criminal law, which 
he preserves carefully the evidence in | is to hold up the fear and certainty of 
his favor until the bar of the statute) punishment for crime. He referred to 


gives him seenrity and then he loses! the danger of extending the meaning 
the means of proving his innocence, | of the constitutional prohibition. The 
and if a prosecution is afterwards | act of 1879 only modified the mode of 
brought he may be unjustly con-| criminal procedure. As to the second 
demned. liven the guiliy are entitled | question, is the act contrary to the 
to some consideration after they have | fourteenth article of the federal con- 


stitution, that no person shall be de- 


lived in dread of disgrace until the 
time when they are assured by the} prived of life, liberty, ete., without due 


law of the State that they shall be free, | process of law? None of these rights 


and have repented of their crimes, and | are denied this defendant by this law. 
formed relations and associations with |The fact that one has committed a 
others as respectable members of so-| crime and believes that he is free from 
ciety. prosecation and is disappointed may 


I conclude that the law is an exc post| create undue sympathy. The Legisla- 


Jacto Jaw, in derogation of vested|ture, whenever the public good re- 


rights, unconstitutional and invalid. quires it, may revive the right to 
It might be held that this act was | prosecute. 
not intended to be applied to a case in| There was a great mistake as to 


which the limited time was already] vested rights. All vested rights are 
passed. I would so hold, if it were|not free from disturbance by the 


necessary to do 80 to accomplish jus-| Legislature. Vested rights are not 
tice. —J/lart Moore v. The State. Opin- |i themselves inalienable, but only 
ion by Dixon, J. so far as they relate to property 


Van Sycxen, J., dissenting, //e/d,| rights. Courts ought to be careful 
that the act is not an ex post facto|how they attempt to overrule the ex- 
law, and that it does not deprive a|press acts of the Legislature. The 
person of liberty without due process|power of declaring laws to be un- 
of law. He said that the law applied | constitutional is a very high preroga- 
to any one holding or having held of-|tive and should be exercised with 
fice, and that it did not refer to any | the greatest caution. The law-making 
particular transaction. According to | power belongs to the Legislature and 
an unbroken line of judicial decisions, | not to the courts. The question for 
a law eannot increase or diminish|the courts is not whether the iaw is 
the penalty or make a crime of an act| wise or not; they can only annul such 
which was not so before, but I am|acts of the Legislature as are clearly 
unable to find any prohibition against | forbidden by the Constitution, The 
reviving the right to prosecute. The} judgment below ought to be affirmed. 
act of 1879 does not create a crime or ‘Tue Cuancenttor, After reviewing the 
increase a penalty. It simply fixes a/ provisions of the acts of 1798 and 1879, 
time in which to prosecute. ‘The time| said the question is, Was the latter act 
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unconstitutional as to Hart Moore? 
The prohibition of the State and 
United States de- 
signed to shield citizens against the 


constitutions was 
arbitrary power of the Legislature— 
the oppression of the citizen by the leg- 
islature by the passage of a law which 
renders him amenable to punishment 
which he was not liable to before. In 
the ease in hand, on Mareh 14th, 1879, 
the offence of Hart 


convicted was barred by a statute, and 


which 


he was free from all criminal punish- 
ment. The Legislature passed the aet 
which provided for the punishment of 
persons, of whom he was one, by ex 
tending three years the time in which 
a prosecution could be brought. ‘While 
it did not it made that 


which had ceased to be crime legally, 


create a erime, 
punishable. If a citizen relied upon 
the law for the protection of his prop- 
erty, he should do so when life or lib- 
erty is in jeopardy. An amnesty ex- 
tends a grace of pardon, as if an offence 
had 


of legislative 


never been committed, as an act 


ace, The judgment 


or 
should be reversed. 

There were four points to be decided, 
and at the request of three members of 


the court they were put separately: 


1. Whether the act of March 14th, 
1879. is unconstitutional as to Hart 
Moore as an és post facto law? De- 


cided in the affirmative by the follow 
ing vote: Ayes—the Chancellor, Judges 
Dixon, Knapp, Parker, Reed and Dodd 
—. Nays Depue, Maggie, 
Van Syckel, Clement and Green—5. 

2 Whether the act of March 14th, 


1879, applies when the limited period 


- Judges 
i 


is extended to offences committed be 
fore the act was passed? Decided in 
the affirmative by the following vote: 
Ayes—the Chancellor, Judges Depue, 
Mayie, Reed, Van Syckel, Clement, 
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|Dodd and Green—8. Nays—Judges 
Dixon, Knapp and Parker—3. 

3. Does the act of Mareh 14th, 1879, 
‘impair vested rights protected by the 
| Constitution? Decided in the affirma- 
| tive by the following vote: Ayes—The 
| Chancellor, Judges Dixon, Knapp, Ma- 
|wie, Parker, Reed, Dodd—7. Nays— 
Judges Depue, Van Syckel, Clement 
‘and Green—4. 

4. Shall the judgment below be = af- 
firmed? Decided in the negative by 
the following vote: Ayes—Judges De- 
pue, Van Syckel, Clement and Green, 
4. Nays—The Chancellor, Judges Dix- 
on, Knapp, Magie, Parker, Reed and 
Dodd—T. 

Commissioners 
Commissioners having 


Jurisdiction—Law 








and Nquity. 
made an assessment, made a contract 


'to buy a mill for the benefit of the 


land owners. They paid part of the 
money out of their own resources. 
The assessments were not paid in due 


time, and before they were collected 
the 
and their successors were appointed. 


commissioners went out of office 


They now apply for reimbursement 
out of the proceeds of the assessments. 
/feld, That their conduct was proper 
and praise-worthy, and that they are 
entitled to be reimbursed. It is no ob- 
jection to this that they may have been 
guilty of wrong in tearing down the 
dam and injuring the mill after going 
out of office. The balance may still be 
in their favor. This can not be deter- 


mined on demurrer. Another objec- 


tion made is that a mandamus might 
The fact that 


a legal remedy exists is no answer to 


be issued at common law. 


a case Which on other grounds is cog- 
nizable in equity. The proceeding 


here is tw rem. The rights of subro- 
gation is invoked. Mandamus, more- 


over, dloes not lie in case of an unliqui- 


























THE NEW JERSEY LAW JOURNAL. 151 


dated claim. Deeree affirmed. Allen| Thorn v. Ogden. Decree of Chan- 
v. Williams, Receiver. Opinion by ‘cellor to be amended. 
SEASLEY, ©. J. | Macknet vy. City of Newark.—Judg- 
Cubberly v. Cubberly. Decree af-|ment affirmed for the reasons giv- 
firmed. len by the Supreme Court. 
Poulson vy. The Wirst National Mublenbrink vy. Commissioners of 
Bank of Frenchtown et als. Decree Long Branch —Judgment affirmed for 
of the Ordinary affirmed. Opinion by | the reasons given below. 


Parker, J. Creditors have a right to| Conover v. Middl town, —Judgment 
file exception to file exception to ac- | affirmed for the reasons given below. 

counts of removed or discharged ad- Nalbhfleisch vy. Standard Oil Co.— 
ministrators. Brastey, C.J. Opinion not read. Judg- 


Perrine v. Vreeland. Deeree af-| ment affirmed. 
firmed. Opinion by Derrur, J. | Willer vy. Fuller.—Berasiry, C. J. 
Johnson v. The Board of Commis-| Bill for divoree. Decree affirmed. Ev- 
stoners of Somerville. Decree affirmed. idence untrustworthy, both parties in 
Opinion by Beas.ey, C. J. | fault. 


CASES BEFORE THE INFERIOR COURTS. 


SOMERSET CIRCUIT. ; drawn, “ We or either of us promise to 
—_——. pay, ete. Defendants offered to pro- 
EXECUTOR- SURETYSHIP—PAR- | (luce evidence—and did produce it sub- 


TIAL PAYMENT. ject to objections—that they exeeuted 


the note only for the accommodation 
Honeyman, Ex'r v. Van Nest and Apgar, im “ 


pleade Qg : , : 
[Filed April 19, 1881. | fendants had executed it for aecommo- 


A note was drawn, ‘‘ We or either of us prom | dation: that at or about the time of 


ise,” ete., and was signed by F., A. and V., 


of Frech; that plaintiff knew that de- 


: the loan, plaintiff reeeived a bond and 
three persons. On an action upon the note, 
- : mortgage from Freeh as further seeur- 
A. and V. desired to set up as a defence | | ’ ' i spis 
that they executed it for accommodation ity for the loan, which plaintiff subse- 
only, and that plaintiff! had surrendered a quently, without defendant's knowl- 
collateral without their knowledge, which edge, surrendered to Freeh. Defend- 
released them as sureties. //ed/: 1. That ants had pleaded the veneral issue, and 
parol evidence was not admissible to show ' . F 
_ asked leave to put ina plea pris dar- 
that A. and V. were accommodation sureties 7 1 1 ti = 
= . . "COME COVLELIMM ANCE, ) SSTIONS raiser 

only. 2. But, if admitted, the facts stated Pea Cerone ¢ 1 (Ue " Ns raise 
could not be a defence to an action at law, | Were reserved to be settled in the find- 


whatever it might be in equity. ‘ing and decision of the case. 

‘The action was on a promissory note, | Messrs. A. A. Clark and ./. WN. 
whereby defendants, together with one) Voorhees for plaintiff 
Frech, promised to pay plaintiffa cer-| Wr. J. ). Bartine for defendants. 
tain amount, with interest, being for | Maair, J.: ‘The first question in the 
cash loaned to Frech. ‘The note was|case is whether parol evidence is ad- 
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missible to show that defendants in|contract would be different. In the 
making this contract were mere sure-| latter case each surety would have a 
ties of Frech. [right to require plaintiff to resort to 


Upon the face of the note they ap-| the principal first; to compel plaintiff 


pear to be bound as principals. If the | to bring suit against principal ; to claim 
evidence tends to vary the terms of the lthe benefit of collaterals held by plain- 
contract, it is, of course, inadmissible. | tiff; to insist on plaintiff's making his 
There are many decisions in this coun | money out of any other fund he might 
try in favor of the admission of such | have as security, ete. These and other 
evidence. The weight of authority is| incidents would arise and be insepar- 
probably in its favor; 2 Dan. Neg. In. ‘ably connected with the contract if de- 
$1338, and n.; Brandt on Suretyship,|fendants may prove they made it as 
£17. In considering those decisions | sureties, The contract, which is now 
we must not forget that they are gen- | untrammelled with restrictions or in- 
erally made in states in which courts|cidents, would, under such evidence, 


of equity have been abolished or merg- | be burdened and restricted and would 
ed in courts of law, and in which equi- | not be the same in terms or effect. 
table defences are admissible in actions | 

at law. That such evidence was always|tled in England I think must be ad- 


admissible in equity and to establish| mitted on comparing Tenton v. Po- 


That this question was not well set- 


an equitable defence never was qnes-| cock, 5 Taunt. 192, and Manly v. Boy- 
tioned. The large number of decisions | cot, 2 El. and B., 46. Shortly after 
collected in the brief of defendants’! the latter ease was decided (in 1854) 
counsel is of this character and ex-| liberty was given by legislation to set 
plainable upon this view. At the same | up equitable defences in action at law. 
time it must be admitted that very dis-| The change thus introduced is illus- 
tinguished judges have entertained the | trated in Pooley v. Hanadine, 7 El. and 
opinion that evidence of this character | BL, 431, and Greenough v. McClelland, 
does not tend to vary the terms or the} 2 Kl and BL, 424. From that time all 
legal effect of the written instrument.|the equitable defences to which a 
| 


isnrety was entitled, of course inelud- 


seems to me opposed to our know!cdge | ing the admission of such evidence as 


I cannot assent to that view. It 


of what is recognized as a surety’s con- | was admissible in equity, might be set 
tract. Nothing in my judgment can be | ap as defences in actions at law. Con- 
plainer than that the contract which| sequently the Knglish cases do not 
is expressed upon the face of this note, | afford authority on this subject after 


between plaintiff on one side and Freeh | 1854, 


and Van Nest and Apgar ou the other,) The American cases, for a like rea- 
is a different contract from what it} son, cannot be considered of weight. 
would be if it were between plaintiff, But the view that such evidence is 


on one side, and Frech as principal and |) not admissible has been adopted in 

Van Nest and Apgar as sureties on the this State in such a manner that I 

other. ‘should be bound thereby, in this Court, 
It is true that in both cases the con-| even though I entertained a different 

tract would be for the payment of the | opinion. 

same sum and at the same time. But In Pintard v. Davis, 1 Zab. 632, the 

all the incidents and relations of the| question was whether in an action on a 
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money bond wherein all obligors ap- 
peared to be principzls, one could set 
up by plea that he in fact was a 
surety. On this point Judge Curpen 
ter, delivering the opinion of the Court 
of Errors, declared that a defendant, 
bound as principal, could not at law 
Ihe admit 


ted that evidence by parol was a riSSI 


aver he was only « surety. 


ble in equity to show who was principal 
and who surety. Randolph, J., declined 
to express any opinion upon thei point, 
and held that it was unnecessary to de 
cide it. The opinion of the Court, 
however, seems to be that of Carpen 
ter, J. 

In Hendrickson v. Hutelinson, 5 
Duteh. 180, the point was directly pre 
sented whether parol evidenee was ad. 
missible in an aetion on a note to show 
that one of two joint and several! 
mikers in fact was surety for the other. 
The Opinion of Whelpte y> Cc. J., 18 not 
very explicit on the point, but L think 
it justifies the head note of the case 
and is clear authority again t the ad 
mission of this evidence. 

This conelusion is not imeonsistent 
with the view that such evidenee is ad 
missible in actions between co-sureties 
for contribution, See Apywar v. Hiler, 
tZAnb., 812. Snrelranaction is founded 
hot on the contract, but arises by im 
plication ont of the relation of the 
relation of the parties and the fact 
that) one surety has paid) the debt. 
That the relation of the parties——as 
between each other—ts that of princi 
pil and surety is entirely consistent 
with the contract whieh fixes their re 
lations, as to the holder of the note, as 
that in which all are principals. 

Nor is it inconsistent with the rule 
established in equity. Un loubtedly the 
rule of evidence forbidding the intro 
duction of parol evidence to vary a 
written contract is as appheable to, 
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heourts of equity as to eourts of law 
The admission of sach evidence in a 


court of « quily for the relief of a surety 


was never puton the ground that it 
was competent to vary or effective in 
varying the contract. Tt was admitted 
wholly to prove the relation of the co- 
piurties, as between each other. If that 
relation was of suretyship, and the oth- 
er contracting party was aware of it, 
an equitable obligation was established 
on his part to treat him as a surety ; 
Hollier v. Eyre, 9 Cl. & Fin. 145. And 
even where no knowledge on the part 
of the other contracting party upper. 
ed an eqnity arising out of saretyship 
would be enforced if no injury would 
be done thereby to him; Inch v. Black, 
2C. BE. Gr. 189. 

[ therefore think this evidenee is in- 
admissible and overrule it. 

This result renders unnecessary any 
expression of Opinion as to thie effect of 
the evidence if admitted. As, however, 
[ have exumimed the question I will 
briefly Sy that in my yn loment the 
defendants’ evidence, if adimissible and 
uneontradieted, will not constitute a 
OO | det nce at liu. 1), fondants 
would be compelled to resort to equity 
for relief. Their chum is) that their 
undertaking lias been, not satistied or 
released but, discharged on necount of 
inequitable conduct on the part of 
plaintiff. 

Such claims, especially when made 


on the part of sureties, have been een- 


perally recognized as defences in’ equity 


and not at law; Story My. Jur. ss883, 
Ss$a. Legislation has been resorted 
to in Mneland and ino many of our 
States to permit them to be set up at 
lau. Many of them have been eradu- 
lly admitted as leeal defences. A 
striking exumple of this is the defence 
of a surety arising out of the giving of 


time to the principal, which, though 
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originally furnishing only an equitable | PASSAIC CIRCUIT. 
defence, has been long recognized as ——— 

also capable of being interposed at law; | USURY—BANKRUPTCY. 
Lewis v. Nelden’s Adm'r, 8 C. FE. Gr. waaimntias 

169; Thompson v. Bowne, 10 Vr. 2. | Van Riper v. Crooks & Sherwood. 


January Term, ISsl.| 

rr ao 
‘ e defence here set up may be 
Phat th lef s I J Reported by Mr. William B. Gourley. | 


— 


> > ‘ r pe r + " Qc " a ‘ » | : ‘ . a 
eventually recognized as one capable head iemnad hey 6 nilbend commmeny in 1872, 


- 


of being made at law I think quite 


probable, but Ido not think there is 
of The act of 1864, (Rey. 519, See. 2) does not 


for ¥500 with interest at seven per cent. is 


not usurious because it was sold for #450. 


yet any authority for it. The case 
Paulen v.Kaigin,5 Dutch.480, is not in 
point. That was an action between co- 


apply to the case, but it is voverned by the 


act of 1855, (Rev. 519, See. 6). 


- 


‘ : coupon falling due on an old bond after a 
sureties and one was permitted to set) gicjarce in bankruptey is not a provable 


up as a defence the fact that the other} debt and is not barred by the discharge. 
had surrendered securities which were| This was an action brought on the 
held for the protection of the sureties | coupons of a bond of the Paterson and 
Nor does the principle on which that} Passaic Horse Railroad Company, pay- 
case was put by the opinion of the ma- | ment of which had been guaranteed by 
jority of the court affect this ease. The} the defendants. The face value of tie 
defence was admitted because that! bond was $500. It was dated January 
action was one upon an implied con-| 1, 1872, due January 1, 1882, and had 
tract of an eqnitable nature to which} been purchased by the plaintiff for 
an equitable defence seemed proper. | $450. The rate of interest was seven 
I think, therefore, that, if admitted, | per cent. The defence was usury. The 
the evidence of defendants is no de-| defendant, Crooks, also set up his dis- 


fence to the action. charge in bankruptey. 
These conclusions will render un-| Mr. 7. S. //ilton for the plaintiff. 


Mr. HT. A. Williams for the defend- 
tinuance. That this paper appears to ants. 
Dixon, J.: (orally) According to the 


necessary any plea puis darrein CONM- 


be endorsed by a person not the payee, 
does not in my judgment alter the) law of 1846 (Nix. Dig., p. 437, $2) this 
case. Plaintiff makes no elaim to this! bond is usurious. But in 1855 (Rev. 
paper through that endorsement. Paro]! 519 £6) a law was passed legalizing the 
evidence would. be, in that ease, admis-| bonds of railroad and eanal corpora- 
sible to show with what intent that en- jtions that may be thereafter issued, 
dorsement was made, beeanse it was an although such bonds may have been 
irregular endorsement importing no| sold hy such corporations below their 
contract under the law relating to eom | par value if such bonds were valid) on 
mercial paper. The case of Chaddoch| their face. In 1864 a further supple- 
v. Vanness, which counsel seems to} ment to the act entitled “an act against 
think goes far to change the doctrine usury” was passed (Rev. 519, £2) where- 
forbidding parol evidence to vary writ-| by it was declared that in all suits to 
ten instruments, seems to me to be the | enforec bonds, ete., which shall be 
strongest authority in support of the! thereafter made for the payment of mon 
old-fashioned doctrine which I hav ey on which a higher rate of interest 
applied to this case, than was or is allowed by the law of 

Judgment for plaintiff. | the place where the contract was nade 
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or is to be performed, the amount of 


value actnally lent, without interest or 
costs of suit, may be recovered and no 
more. In 1866 the legal rate of inter- 
est was fixed at seven per cent. Under 
this law this bond was issued. With 


so many laws on the subject it is diffi- | 
cult to reach a correct conclusion. The | 
question is whether the law of 1864 | 
overrides the law of 1855. I think it, 


does not. The act of 1864 is to be re- 


garded as not applying in this case. I 


come to this conclusion with misgiving: 


as Judge Story said, [ know not, wheth- 


er Iam not stating the law as it should | 


be rather than as it is. But I think 
the peculiar wording of the law war- 
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‘rants the conclusion that this bond is 
hot tainted with usury This result is 
certainly in accordance with the spirit 
of the law. 


The defendant, in addition to the 
plea of usury sets up his discharge 
as a bankrupt. But at the time the 
discharge was granted these coupons 
were hot a provable debt. The debt 
only became due when default was 
made in the payment of the interest on 
the bond. As Crooks did not owe this 
debt at that time, Van Riper could not 
put in his claim against the estate of 
the bankrupt and therefore the dis- 
charge could not affect this debt. Both 


| these defendants are responsible. 


VARIOUS TOPICS. 


| CONTRIBUTED. | 
“OF ATTORNEYS AND COUNSEL- 
LORS.”’ 


There is a growing feeling among 
members of the bar that the rales gov- 
erning the admission of attorneys and 
counsellors to practice are not suffi- 
ciently stringent, and that our system 
of examination should be something 
better than it is at present. 

At the last term of the Supreme 
Court some thirty attorneys and fifteen 
or sixteen counsellors-at-law were ad- 
mitted, and a striking example was 
afforded of the erudity of our examina- 
tions and the lack of interest taken im 
them. 

The Court divided itself into three 
branches, and the small army of eandi- 
dates into three divisions. Some of 
the examiners previously appointed by 
the Court not being present, the judges 
were compeiled to solicit as a personal 


favor to themselves that some of the 
half-dozen lawyers who took sufficient 


interest in the proceedings to remain 


in attendance would assist by acting as 


eatechists, and thus gentlemen whose 
minds were otherwise engaged and 
who were without even time to arrange 
(a train of thought upon the subjects to 
be discussed, were unwillingly com- 
pelled to serve in a position which 
should call for careful preparation. 
The examination was continued for 
about three-quarters of an hour, thus 
allowing ,three minutes to each candi- 
date, when the examiners gravely as 
sured the court they were satisfied, and 
the latter assured the class that if they 
would present their licenses the next 
morning, they would be sworn into of- 
fice; and each applicant went away 
feeling that he might just as well have 
saved himself much anxiety and hard 


Gaming, 
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As to the matter of the examination, 


t consisted, so far as the attorneys: 
class was concerned, of a tolerably 
complete rest of the first and third 
books of Blackstone and the statutes, 
especially the practice and chancery 

cts mclif acddressed to and passed 
by L Sinele it] pliernt for nclenIsSSion 
would perhaps have indicated a sutti 
client Lea ntanee with those subjects 
to have warranted his leense 


to prac 


tice, but as addressed to a large class, 
it was utterly inadequate. 

I} Cis a le re nal hone the older 

vyers that in the good old times 
mucl s made of the examination of 

Hae} Phat the members of thi 
bar in attendance upon the Supreme 
Court took great interest in being 
p! ent, ane iat the snecessfal eancdi 
dates celebrated their admission by an 


hment given to thei elde 


thie Wiite. 


entertal 


\\ hile 


ls 


cannot vouch for 


the truth of this me miOry of the past, 
he can testily that at the present ity 
the announcement of the Chief Justice 
that “candidates for examination may 
ho present themselves, is followed 
by an linpatichnt Consultation of wateh 
es and time-tables, a hurricd closing of 
iteLels, and a general exodus of all 
except the unlucky counsellors who 


bite a 


have been desis ais CXumilners. 

It may be ud that a perfunctory 
éXamihation is sufficient, because cach 
ih pr prt int Tor license must produc Lo 
the court, before beme acuiittecd to ex 
ilhiat ecrbileate ol vock Maorial 
‘ racter nad that he ha erved thi 

ibutory clerksiily Pit « (perience 
bap pl beige Ubaeal hese certiln ( 

( maitheh priiat Por cl Poiana Gl 

CXatolbations, wand tustanc ive hot 
nting of certificates being presented 

biel Olid hot Land the test of a 
rigid inquiry into the facts 


It i 


JERSKE 


the duty of the Bar and Bench contains 
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and 


that 


mien 


to it 


honorable 


to sce 


only competent 


are admitted to prae 


free, sie 


in view of the rapidity with 


Whielh we are inereasing in numbers 
we should be more than earefual that 


of 


lowered: and a system of admission 


the orale our profession is not 


which 1s so lax as to allow men to ob- 
fain license who are Incapible of writ- 
ing and sperking the English language 
with tolerable correctness, 1s certainly 


And if the Bar 


of New Jersey is to maintain the high 


1h Die ed Of nin nalment. 
ul al Inflaenti u! position il his hitherto 
ocenplied, more care in’ this direction 
must be exereised 

To no other profession is aecess so 


as to the law. ‘The candidate for 


Casy 
a medical degree must pass an exiami- 
nation lasting for several days, con- 


dneted by the various professors under 
Whom he has studied, and must, in ad- 


dition, submit a thesis on some subject 


selected, and thus the 
of 
something of his aequirements is given. 

The 


in the Presbyterian ehureh is subjected 


designated or 


opportunity at least ascertaining 


eandidate for license to preach 


loarigid examination, both oral and 
written, lasting for hours, not confined 
to theological questions, bat covelipg 
tia 


Whole range of his studies, and at 


least one instance is on record where 


licens ¢ Was refused because of deficien- 
ey in Latin granmar. 

Certainly lawyers should be men of 
as liberal an cdueation as either of the 
other professions. Thetr usefulness 
ancl SUCCESS IS dependent pon knowl 
clipe to an extent equ tl to if not vreat- 
ev than that of cither the physician or 
clergyman, and the precautions against 
the admission of ignorance should be 
equal. 


the 
Albany Law Journal (April 2, p- 265) 


An article in a recent number of 


CXamination 


an interesting 

















THE NEW JERSEY LAW JOURNAL. 157 


nd : into the system in use in England re-|ners shall certify to the County Clerk 
ue garding the admission of solicitors and | that the applicant is entitled to be reg- 
th , the same plan somewhat modified istered as a law student, and require 
rs might well be adopted in this State. the County Clerk to enter his name as 
Mut The prominent features of the Hng-| such law student in a book to be kept 
ot lish system are, the preliminary exami-| for that purpose, together with the 
on nation, held at the time the clerk is| date and the name of his preceptor. 
ly. articled, the intermediate examination,| Provide then, that at the end of two 
it- held within six months after he has! years’ study the student shall on pre- 
re completed the first half of his term of | sentation of a certificate from his pre- 
ly study, and the final examination, upon | ceptor of the faithful discharge of the 
ur the passing of which license is grant-| duties of his clerkship and of good 
‘hh ed. These examinations are both oral moral character, be admitted by the 
O and written, embrace a much wider) examiners to an intermediate examina- 
yn) range of subjects than are now diseuss- tion, upon passing which he shall be 
ed in our exsuninations, and could) entitled to a certificate of progress, to 
10 hardly be passed by one having only a) be filed with the County Clerk. 
yy superficial acquaintance with the prin- The final examination to be conduct- 
i- ciples of the law. ed in the same way as the intermedi- 
\- The following has suggested itself ate, and upon filing the certificate of 
r to the writer as an improvement upon his having passed the latter with the 
- our present system: Make it the duty) Clerk of the Supreme Court, the stu- 
t of the Justices of the Supreme Court dent to be entitled on motion to admis- 
e to appoint in each county three coun- | sion to practice as an attorney. 
y sellors-at-law to act as examiners, who A plan such as this, carried out by 
. shall serve for three years; require faithfal and earnest examiners, could 
n every person desiring to prepare for not fail to prevent the evils incident to 
I admission to the bar to submit himself our present system, and tend to the 
| to a preliminary examination in the preservation of the high character of 
| studies embraced in what is known as our bar, of which all Jerseymen are so 
4 a common-school education, including justly proud. J. 


Latin, upon passing which the exami- 


MISCELLANY. 





NEW CHANCERY RULES. | but he may set up in his answer matter which 

} would be the proper subject of a cross bill and 

The following rules were promulgated April | pray and obtain relief in and on the answer. 

1, 1881: The matter set up as a cross claim must in the 

Rule No. 200— Hereafter it shall not) be | answer be prefaced by a statement that it is 

necessary for a defendant, in order to obtain | set up as a cross claim. Where the cross 

affirmative relief in a suit, where he could ob- | Claim is made against a co-defendant, a copy 

tain it by means of a cross bill, and does not ot the answer shall be served on such co de- 
fendant in five days from the date of filing. 








require an answer on oath, to file such bill, 

















158 


Rule No. 


answer, or any part thereof, may be made and 


210 Any objection to a bill or 
adjudicated upon motion, without the filing 
of a demurrer or exceptions ; but the notice of 
shall be 


must state the particular ground or 


such motion (which an eight days’ 
notice 
grounds of objection. 

AprorntMENts. — Motions will hereafter, until | 
other order, be heard as follows : 

Alternately by the Chancellor and one of the 
Vice-Chancellors, at the = Viee-Chancellor’s 
Chambers in Newark, on every Monday, be 
inning with the 4th of April, LSs1. 

Alternately by the Chancellor and one of the 
Vice-Chancellors, at the State House 
ton, on every Tuesday, beginning with the Sth 


of April, 1581. 


or 


in ‘Tren- 


Except during the sessions of the Court of 
Errors and Appeals and the summer vacation, 
motions will be heard by one of the Vice- 
Chancellors as follows : 

At Jersey City, at the Law Library rooms, 
on every alternate Tuesday, beginning with 
April 19, 1881 

At Camden, at a place to be provided, on 
every alternate Wednesday, beginning with 
April 13th, 1581 

U. S. DISTRICT COURT. 

Judge Nixon filed an opinion on April 12th, 
in the case of R. D. Wood & Co. v. The 
Schooner Mary and Eva, on libel for general 

ve for loss occasioned by the throwing 
overboard, during tempestuous weather, a por 
tion of a cargo of iron pipe shipped from Mill- 

i] for tl U.S. Military Academy at West 
Point, the amount claimed being 8181.04. 
The defendants disputed the claim on the 
ground that the portion of the cargo thrown 
OV rd on dec ind that under the 
Am tdimiralty laws no general contribu- 
tion is allowed for a deck load thus jettisoned. | 
The decision w that a decree must be in 
favor of the libellants, and if the parties are 
inal to there must be a reference. 

We are assured that the following is a true 
copy of flidavit on which an attachment 

i ied by a justice of the peace and | 
f ited by constable in Gloucester City, 
Camden Co., N. J 


Stats of New Jer Y, Camden Cou nty, 
James C, Dobbs maketh oath that 
deceased ), is indebted to him 


Watter- 


man Strader, 
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in the sum of fifty-six dollars and thirteen 
cents, as nearly as he can ascertain; and that 
he verily believes that the said Watterman 
Strader (deceased ), absconds from: his creditors 
and that he is not to the knowledge and belief 
of the said James ©. Dobbs resident at this 
time in this State. 

‘Taken before me this second day 


D. 1881. 


of April, 
A. 


Jas. C. Donss. 


Frederick Shindle, 


Justice of the Peace. 


OBITUARY. 


Hon. Geo. Ss. Woodhull. 

The following sketch of the life of the late 
lamented Judge Woodhull is a part of a ser- 
mon preached at his funeral by the Rey. L. C. 
Baker and afterwards printed in a pamphlet at 
the request of members of the bench and bar. 


ce S$. Woodhull was born in Monmouth 


D 


(reor 
County, in this State, in 1816. He came of 
honorable and pious ancestry. His grandfather 
was for forty years the pastor of what is known 
as the Old Tennent Church, one of the oldest 
He 


a patron of learning, and for many years was 


Presbyterian churches in the country. was 
Trustee of the College of New Jersey at Prince- 
ton, where his portrait is preserved among 
those of the mtn y distinguished men who have 
|} watched over the interests of that institution. 
The father of Jud Woodhull, who died 


in this city in 186%, was a doctor of medicine, 


cre 
aD 


well-known and 
His line of 


jancestry ran also into that of the 'Tennents, 


wd for many years was a 


honored practicioner in Freehold. 


three of whom were able and godly ministers, 

| we ll known in the early history of the Presby- 

| terian Church in this country. 

Woodhull entered Princeton 
He 

Field, 


at Princeton, and was admitted to practice in 


In 1830 Judve 
Colle 


cre 
Bs 


graduating with honor in 1833. 
afterwards studied law with Richard S. 

) 1859. In 1842 he began the practice of law at 
That 
in Atlantic 


County, of which county he became the Prose- 


| Freehold, continuing there until 1850. 


if 
m?) 


year he removed to May’s Landin 


| 


}cuting Attorney, being appointed to that office 


jby Governor Haines. He discharged the du- 
ties of that office with yvreat fidelity, as also 
those of a similar office in Cape May County, 


His name 


which he also held for some years. 
was and is still a synonym for integrity and 
uprightness in that part of the State. 


In 1562 he removed to Camden, where he 



























soon won equally the confidence of this com- 
munity. In 1866 he was appointed a Justice 
of the Supreme Court by Gov. Ward, and in 
1873 Gov. Parker re-appointed him for a sec- 
ond term of seven years. In this position he 
commanded the confidence and respect of the 
members of the bar, of his associates on the 
bench, and of the wide constituency he served ; 
not only that of the three countics at whose 
principal courts he presided, but of the whole 
State, whose laws, as one of its Supreme 
Court, he was called upon to interpret and ad- 
minister. In this city and county, where he 
was best known, he commanded the confidence 
of all classes; and especielly of our Christian 
citizens, who recognized him as a God-fearing 
man, who, both in his private and public life, 
studied and practiced the things which are 
honest and just and true and lovely and of 
good report. 

Such are some of the outlines of the life of 
this honored man, of whom we say to-day, 
“Mark the perfect man, and behold the up- 


’ 


right ; for the end of that man is peace.’ 


LORD CAMPBELL AND LORD EL- 
LENBOROUGH. 


An article in the London Quarterly Review 
for Jannary, 1881, upon Lady Hardcastle’s life 
of Lord Campbell, contains the following : 

In November, 1814, he writes to announce 
his victory over Ellenborough, who had come 
down to the court with a volume of Reports in 
his hand, and, as soon as he had taken his seat, 
charged Campbell with having the day before 
cited a non-existing note : 

Hlenborough, “1 have looked at the report 
and no such note is to be found ?” 

Campbell. “1 cited the case from the octavo 
edition, in which there certainly is the note I 
referred to. [ have got my copy in an adjoin- 
ing room, and T can now produce it to the 
court.” 

Kllenborough ( furibundus.) “Sir, that is 
the edition [ have looked to. I have brought 
down my copy, which is now before me. 
There! T will hand it down to you, sir, and I 
will thank you to find me out the note.” (Book 
handed down, or rather thrown at my head, 
by his Lordship. ) 

Campbell (with yreat firmness and dignity. ) 
“My Lord, in the book which your Lordship 
had the Aindness to hand down to me I tind 
subjoined to Barbent’s case the following note: 
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Note: The Secretary of State afterwards in- 
terfered and satisfied the creditors, and this 
person was discharged out of custody.” 

Kilenborough, (in confusion). ‘Indeed! Let 
me see the book. Yes, it isso. IT had over- 
looked it. You were right, sir; you were war- 
ranted in what you said.” 

A great sensation was excited in the court, 
and I was congratulated by my friends. 

The victory cost him dear, for Lord Ellen- 
borough was not a generous antagonist : May 
8, 1815.—T have not lately had any serious 
set-to with my Lord, but we do not get on 
comfortably together. He has still particular 
pleasure in discharging my rule or in making 
one absolute against me. THlowever, he shall 
treat me with respect, if not with favor. I 
chiefly regret his brutality on the ground that 
it makes me so nervous, and checks the fair 


display of my faculties. 


NEW BOOKS. 





A Treatise on Wiis, by Thomas Jarman, 
Esq., in three volumes. Volume IIT, Fifth 
American from the fourth London Edition, 
with notes and references to American De- 
cisions, by Joseph PF. Randolph and William 
Talcott, of the New Jersey Bar. Jersey 
City: Frederick D. Linn & Co., 1881. 

This volume is published with a card from 
the English publisher, dated March 2d, 1881, 
in which he recommends this American Edi- 
tion to the American Bar and says that it is 
due to the unprecedented enterprise of Messrs. 
F. DD. Linn & Co., that the work has reached 
the Bar of America even before it has come to 
the hands of English readers. The New Jer- 
sey publishers and the New Jersey editors cer- 
tainly deserve great credit not only for their 
enterprise and promptness, but for the thor- 
oughness with which they have done their 
work. The publishers purchased the advance 
sheets of the London edition and obtained 
them at the earliest possible moment, and the 
American edition is well arranged and well 
printed with good type and upon good paper. 
The editors’ work has been done conscientious- 
ly and judiciously. The notes do not consist 
merely in the citation of American cases more 
or less applicable to the subject of the text, 
although it is said that the number of cases 
cited is 3,000 more than in the Boston edition, 
but the editors have looked carefully for those 
points which needed observation or discussion 


with reference to American authorities, and 
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have written nothing where nothing was need 
ed: have made explanations where explanation 
wis needed and in certain special cases have 
written lony and thorough discussions. ‘The 
first and second volumes contain several im 
portant chapters in the notes upon subjects 
not treated fully enough in’ the text) for the 
uses of American readers In the third vol 
time the notes are not so long or so miamy as in 
the others Phere are good notes, however, 
upon the effect of the word “estate” and other 
words to carry a fee; upon the Rule in Shel 
ley's case and the Rule in) Wild’s case and to 

ippendix npon the Statute of Wills, 1 Viet. 


Ul the American statutes. 
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jnumber of cases to be reported shows of it 


self the importance of the publication. We 
have just received this volume, and will speak 
particularly of some of the cases in our next 


number, 


Augustus W. 
bar, died suddenly, of apoplexy, on April 


sell, Msy., of the Morristown 


20th. Tle was about 55 years of age, and had 


a good practice 


VICE-CHANCELLORS’ CALENDARS 

VICE-CHANCELLOR VAN FLEETS LIST, 
MAY 

3. Will hear motions at Trenton. 

1,5, Creveling v. Fritts, at Flemington. Mr. 
J.N. Voorhees for complainant. Mr. J. 
T. Bird for defendant. 

7. Dodd, trustee, v. Best, at Newark. Mr. 
Barret for complainant. Mr. ‘Taylor for 
defendant. 

% 10, Edye v. 
Mr. 5. C 
bros. for defendant. 

11, Will hear motions at Camden. 

13, Todd vy. Todd and Ratferty Machine Co., 
at Newark Mr. S. ‘Tnitth 
anit Mr. A. BB. Woodmulf for defendant. 

17, Will hear motions at Trenton 

20. Mead v. Hind, at Ne rk Mr. Ackerson 

Mr. A. Bo. Woodrutf 


Turner, at Jersey City. Mr. 
Mount for complainant. Sce 


for compliain- 


for complamiant 
for defendant 
5S Will hear motions at Camden. 
YS Melick vo Cramer, at Flemington. Mr. 
John A. Bullock for complainant Mr. 
J. M. Robeson for defendant Amos Cram- 
er. Mr. B. Gummere for defendant Wm. 
ID. Holt Mr. J. ‘VT. Bird for defendant J. 
I). Crevar Mr. J. L. Connet for defend- 
ant Harmon Cramer. 
VICE-CHANCELLOR DODD'S LIST. 

Viee-Chancellor Dodd will hold court) in 
Newrn. k at the Chancery court rooms, No. 828 
Broad St. and will lear motions there and at 
Library in Jersey City. 

He prefers not to have his list’ published, 
but desires counsel to apply to him to fix a 
day and hopes to be able, by a proper ad just- 
ment of the cases, to dispose of all cases 
promptly. More than one case may be set 


down for a day. 
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